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I. INTRODUCTION
In the past several years, general sessions judges have
made headlines for illegal behavior such as bribery,1
obstruction of justice and witness tampering,2 judicial ethics

See, e.g., Former Hawkins County General Sessions Court Judge Indicted,
THE CHATTANOOGAN (June 4, 2012),
https://www.chattanoogan.com/2012/6/4/227611/FormerHawkins-County-General-Sessions.aspx.
2 See, e.g., Tim Ghianni, Tennessee judge charged with obstructing justice,
witness tampering, REUTERS (Mar. 28, 2017),
https://www.reuters.com/article/us-tennessee-judgeidUSKBN16Z2R5.
1
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violations,3 obvious lapses of judgment,4 and even suspect5 and
unconstitutional behavior.6 This misconduct from the bench
hurts society’s trust in the judiciary, but the damage is not
merely academic. Judicial misconduct also does very real and
immediately applicable damage to the people directly involved
in criminal cases: victims who may never see justice, and those
accused of crimes whose very future depends on an impartial
administration of justice. That is an unfortunate state of affairs

See, e.g., Board of Judicial Conduct Places Campbell County General
Sessions Judge Amanda Sammons On 3-Year Probation, THE
CHATTANOOGAN (Jan. 24, 2017),
https://www.chattanoogan.com/2017/1/24/340413/Board-ofJudicial-Conduct-Places.aspx.
4 See, e.g., Bill Dries, General Sessions Judge Anderson Reprimanded by
Conduct Board, MEMPHIS DAILY NEWS (Nov. 1, 2016),
https://www.memphisdailynews.com/news/2016/nov/1/generalsessions-judge-anderson-reprimanded-by-conduct-board/.
5 See, e.g., Ben Hall, New Lawsuit Focuses on Private Probation in Giles
County, NEWSCHANNEL5 NASHVILLE (April 24, 2018),
https://www.newschannel5.com/news/newschannel-5investigates/new-lawsuit-focuses-on-private-probation-in-gilescounty (last visited Oct. 5, 2020); Joel Ebert, Hamblen County jail
inmates faced with poor clothing, unsanitary conditions, new federal
lawsuit contends, KNOXVILLE NEWS SENTINEL (Feb. 25, 2020),
https://www.knoxnews.com/story/news/local/2020/02/25/hamb
len-county-tennessee-jail-inmates-face-unsanitary-conditionsfederal-lawsuit-says/4860221002/; see also infra App. A, B
(presumptive sentences established by General Sessions Judges of
Hamblen and Greene Counties). The author of this article believes
these presumptive sentences violate Article 2 § 1 of the Tennessee
Constitution by encroaching on the legislative authority of the
General Assembly. See Lavon v. State, 586 S.W.2d 112, 115 (Tenn.
1979) (holding that “the setting of punishment is a legislative
function”).
6 See, e.g., Emma Ockerman, A Tennessee County Wanted to Sterilize
Inmates for Shorter Sentences. That’s Over Now., VICE NEWS (May 21,
2019), https://news.vice.com/en_us/article/evyb8j/this-tennesseecountys-inmate-sterilization-program-is-officially-over; Jamie
Satterfield, Tennessee appeals court blasts Campbell County judge's
decision to strip children from mom, KNOXVILLE NEWS SENTINEL (Mar.
26, 2020),
https://www.knoxnews.com/story/news/crime/2020/03/26/cam
pbell-county-judge-stripped-mom-parental-rights-withoutnotice/2896283001/.
3

210

8 LMU LAW REVIEW 1 (2020)

for Tennessee’s general sessions courts because they serve
several important functions, particularly in criminal cases.7
Tennessee, like many states and the national
government, operates a four-tier justice system.8 The Tennessee
Supreme Court and the intermediate appellate courts occupy
the top two tiers. These are followed in the third tier by the
courts of record, which are made up of the chancery courts, the
circuit courts and, in a few judicial districts with heavy criminal
dockets, the criminal courts. Finally, the fourth tier is made up
of courts of limited jurisdiction, with the general sessions courts
as well as the juvenile courts and municipal courts.9
The fourth-tier description does not reflect the volume
or importance of these courts to the criminal justice system.
General sessions courts make initial bail decisions, hold
preliminary hearings, evidentiary hearings, and are responsible
for adjudicating the vast majority of misdemeanor cases. These
courts are not considered courts of record, and despite the
importance of these courts to the judicial system, they are
largely insulated from appellate review.10

Although general sessions courts have equally critical functions in
the context of civil law, such as landlord-tenant law decisions, the
collection of debts, the recovery of personal property, and, in many
counties, exercising juvenile justice and domestic relations
jurisdiction, this article will focus primarily on the courts’ criminal
justice functions.
8 The Wayback Machine: An Overview of Criminal Offenses under
Tennessee Law, INTERNET ARCHIVE,
7

https://web.archive.org/web/20200220221301/web.utk.edu/~sche
b/overview.html (last visited Oct. 20, 2020).
9 See id. The other fourth-tier courts noted here are more restricted in
terms of territorial and subject matter jurisdiction than the general
sessions courts, so the similarities between these courts are few.
10 Tenn. Code Ann.§ 27-5-108(c) (2020) (“Any appeal shall be heard
de novo in the circuit court”).
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II. APPELLATE REVIEW
Appellate review is a crucial function of common law
jurisprudence. Appellate review provides consistency in
decision making as an oversight function over lower courts. By
affirming, reversing, or remanding cases, appellate courts
police the conduct of the lower courts and signal proper legal
policies.11 Thus, “[a]ppellate oversight [of] the lower tiers of the
. . . judicial hierarchy . . . promote legal rules that will guide
decision making” within the bounds of the law.12 Tennessee
general sessions courts, in present form, defy the norm because
any and all appeals of decisions made by a general sessions
court result in a de novo proceeding;13 thus, these courts lack any
corrective oversight. When a higher court reverses or otherwise
alters a general sessions court decision, there is no
communication to the lower court that its process, procedure,
or rationale was erroneous, improper, or misguided.14 The
general sessions judge continues using the same incorrect
process, procedure, or rationale in future cases, harming ever
more litigants. The current appeals process may remedy an
individual case, but it does nothing to remedy systemic issues
with the administration of justice. Whether related to the lack
of appellate review or not, appeals from general sessions court
decisions are exceedingly rare.15

Susan B. Haire et al., Appellate Court Supervision in the Federal
Judiciary: A Hierarchical Perspective, 37 L. & SOC. R. 143, 144 (2003).
12 Id. at 145.
13 See Tenn. Code Ann.§ 27-5-108(c) (2020); The Wayback Machine: An
Overview of Criminal Offenses under Tennessee Law, supra note 8.
14 Cf. Tenn. Code Ann.§ 16-15-728; 27-5-108 (2020).
15 Litigants filed a total of 184 General Sessions/Juvenile Appeals in
fiscal year 2018. See TENN. ADMIN. OFF. CT. ANN. REP. 2017–18 19
(2019), available at
http://www.tncourts.gov/sites/default/files/docs/annual_report_
fy2018.pdf (last visited Oct. 5, 2020).
11
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III. TENNESSEE GENERAL SESSIONS COURTS
a. HISTORY
General sessions courts are relatively young in
Tennessee.16 Although their jurisdiction can vary slightly from
county to county, these courts are critical to the administration
of justice. As designed, these courts facilitate the speedy
adjudication of cases alleging misdemeanors.17 In felony cases,
the general sessions courts ideally serve as the first set of checks
against baseless or weak prosecutions, and can preserve scarce
judicial resources by quickly and efficiently ruling on
evidentiary and search and seizure issues.18 As discussed later
in this article, when exercising those functions, general sessions
courts look and act more like federal magistrate judges.19
From the very beginning of the Tennessee judiciary,
there was a need for a court of convenience where small
disputes and misdemeanors could be resolved relatively
quickly if a circuit court was not available. Originally, the
justices of the peace filled this need.20 Over time, different
counties vested justices of the peace with different jurisdictional
mandates with respect to misdemeanors.21 The end result was
a byzantine morass where a criminal defendant’s ability to
resolve a misdemeanor varied greatly by geography.22 Largely
however, the justices of the peace, often non-lawyers, could
accept misdemeanor plea agreements and determine whether a
person should continue to be held on felony charges until a

Cf. The Wayback Machine: An Overview of Criminal Offenses under
Tennessee Law, supra note 8.
17 See id.
18 See Waugh v. State, 564 S.W.2d 654, 659 (Tenn. 1978) (noting that
the preliminary hearing is not a “judicial rubber stamp for
prosecutorial discretion”) (quoting Kenneth Graham & Leon Letwin,
The Preliminary Hearing in Los Angeles, 18 UCLA L. Rev. 636 (1971));
see also infra Part IV.
19 Pub. L. No. 90-578, 82 Stat. 1107 (codified as amended at 28 U.S.C.
§§ 631–639 (1968)); see also infra Part IV.
20 See Tenn. Code Ann. § 16-15-101 (2020).
21 E. Michael Ellis, The Jurisdiction of General Sessions Courts in
Tennessee to Try and Determine Criminal Cases, 36 TENN. L. REV. 458,
461–62 (1969).
22 Id.
16
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grand jury could be assembled by the circuit court judge.23 The
justices of the peace were the court of convenience in Tennessee
until the appearance of the general sessions court.
The first general sessions court in Tennessee was
established in Nashville in 1937.24 Over time, other general
sessions courts were established across the state through
various private acts.25 These courts, then novel, were vested
with the same jurisdiction over criminal matters as justices of
the peace, but their exact mandate varied from county to
county.26 Then, in 1959, the Tennessee General Assembly, the
state’s bicameral legislature, enacted legislation calling for the
creation of a general sessions court in each county.27 The
legislature formalized the importance of preliminary
examinations in 197128 and 197429 and, by implication,
reaffirmed the importance of the general sessions courts in the
criminal justice system. A recording requirement for
preliminary examinations and pleas was introduced in 1979,30
and the preliminary hearing is now recognized as a critical
phase of a criminal proceeding affording a defendant the right
to counsel.31 The general sessions courts took another step in
dignity and importance when the General Assembly required
all general sessions judges to be licensed to practice law in the
state in 1990.32 Interestingly, although general sessions courts
slowly subsumed the jurisdiction of the justices of the peace,
these justices retained limited judicial jurisdiction until 2003,

Robert Little, Don't Miss a Move: Making Rules 5 and 5.1 Work for
Your Clients in General Sessions Court, 2001 TENN. B.J. 12, 13.
24 Lewis L. Laska, Landmarks of Tennessee Law: 1796-1996, 1996 TENN.
B.J. 12, 25.
25 Ellis, supra note 21 at 459.
26 See id.
27 Tenn. Code Ann. § 16-10-101 et seq. (Supp. 1968).
28 Tenn. Pub. Act of 1971, ch. 245.
29 Tenn. Pub. Act of 1974, ch. 701.
30 Prior to 1979, the “unwieldy, unworkable and unrealistic”
requirement was that the magistrate reduce all testimony taken
during a preliminary hearing to writing. Wright v. State, 549 S.W.2d
682, 683 (Tenn. 1977).
31 See generally McKeldin v. State, 516 S.W.2d 82 (Tenn. 1974).
32 Tenn. Code Ann. § 16-15-5005 (2020) (grandfathering in nonlawyer
judges in office at the time the statute came into effect). Presumably,
a nonlawyer general sessions judge may still be in office.
23
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when the General Assembly entirely divested justices of the
peace of their remaining judicial authority.33

b. PRESENT
The role of the general sessions court in our criminal
justice system has changed over time. The number of general
sessions courts have grown as have their caseloads and
functions.34 In the past several decades, the proliferation of
economical and accurate recording technology has allowed
general sessions courts to operate as quasi-courts of record.35
However, because “Tennessee lacks standard caseload data
from general sessions courts,”36 it is impractical to fully analyze
the work of these courts in the system. In a 2011 report to the
Tennessee General Assembly, the Administrative Office of the
Courts wrote:
A large majority of criminal cases
originate and are disposed of in
Tennessee’s general sessions
courts. The sheer volume of these
cases places one of the greatest
demands on the indigent defense
fund. Unfortunately, accurate
statistics for activities in general
sessions courts are not available.
Despite recommendations from
the Comptroller’s Office and
requests from the Administrative
Office of the Courts (“AOC”), the
legislature has never provided
funding to gather and analyze
this data. As a result, the typical
Tenn. Pub. Act of 2003, ch. 310.
See generally TENN. ADMIN. OFF. CT. ANN. REP. supra note 15.
35 Preliminary hearings in General Sessions Court are preserved “by
electronic recording or its equivalent.” Tenn. R. Crim. P. 5.1.
36 INDIGENT REPRESENTATION TASK FORCE, Liberty & Justice for All:
Providing Right to Counsel Services in Tennessee 10 (April 2017) (citing
Denise Denton et. al., The Need for Standardized Caseload Data in
Tennessee Courts, TENN. DEPT. TREASURY (May 2001), available at
www.comptroller.tn.gov/Repository/RE/judcase2001.pdf).
33
34
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general sessions case can be
described
based
only
on
anecdotal information. However,
judges and lawyers from
numerous jurisdictions across the
state report a similar experience:
crowded dockets consisting of
numerous defendants . . . .37
Whatever the overall number of cases filed in general
sessions courts, the general consensus among court clerks is
that the number of filings is growing.38 The result of all the
“phenomenal caseload growth” in the dockets and functions of
the general sessions court, as recognized by Nashville’s
criminal general sessions on its own website, is an evolution
into a modern and dynamic court.39 In the largest counties in
the state, these courts are organized in multiple divisions, have
their own rules of court,40 and some are even organized by
TENN. ADMIN. OFF. CT., Tennessee’s Indigent Defense Fund: A Report
to the 107th Tennessee General Assembly, at 11 (Jan. 15, 2011), available
at
http://www.tsc.state.tn.us/sites/default/files/docs/aoc_indigent_
defense_fund_report.pdf (emphasis added).
38 This lack of transparency is woefully inadequate, unacceptable,
and should be addressed as recommended by the Tennessee
Supreme Court’s Indigent Representation Task Force. See id. At a
minimum, these courts should report: (1) the total number of cases
filed, (2) the class of these charges, (3) whether these were
misdemeanors or felonies, (4) how many of these cases were bound
over to the grand jury upon a waiver, (5) how many of these cases
were bound over to the grand jury after a preliminary hearing, (6)
how many of cases were dismissed for want of probable cause after a
preliminary hearing, and (7) release conditions set to include the
amount of money bail, and the number of signature or recognizance
bonds.
39 METROPOLITAN NASHVILLE & DAVIDSON CTY., History of
Metropolitan General Sessions Court of Nashville-Davidson County,
https://gscourt.nashville.gov/about-us/history/ (last visited Oct. 5,
2020).
40 See, e.g., R. PRACTICE. GEN. SESSIONS CT. KNOX CTY., TENN.,
available at
https://www.knoxcounty.org/gsjudges/pdfs/courtrules.pdf (last
visited Oct. 5, 2020); LOC. R. PRACTICE METRO. GEN. SESSIONS CT.
37
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subject matter.41 Today, the general sessions courts are not mere
courts of convenience — they are the workhorse of the
judiciary. Such workhorses should be able to stand up to
scrutiny of their work. It is time that they are invited into the
club of courts of record.

IV. ANALOGY TO THE U.S. MAGISTRATE JUDGES
The proposals made here, and the results projected from
them, are not mere academic suppositions, but rather educated
projections made from studying an analogous fourth-tier court
that has already made a similar transition: The United States
Magistrate Judge. Like Tennessee’s general sessions courts,
these judges can trace their origins back to the earliest judiciary
architecture of the nation.42 Also like the general sessions
courts, the precursors to the magistrate judges were very
limited in their duties and scope of their responsibilities.43
These later-named “United States Commissioners” had the
authority to issue search and arrest warrants and to administer
oaths.44 Over time, Congress tinkered with the scope of
authority and jurisdictional mandates of the judicial
commissioners. Eventually, like general sessions courts and the
DAVIDSON CTY., TENN., available at
https://gscourt.nashville.gov/wpcontent/uploads/2018/11/LOCAL-RULE-OF-PRACTICEOCT202009_Revised.pdf (last visited Oct. 5, 2020); R. CRIM. CT.,
SHELBY CTY. CTS., TENN., available at
https://gs4.shelbycountytn.gov/105/Rules-of-the-Criminal-Court
(last visited Mar 1, 2020); LOC. R. PRACTICE GEN. SESSIONS CT., CIV. &
CRIM., available at
http://www.hamiltontn.gov/PDF/Courts/Sessions/Local Rules GS
04-14.pdf (last visited Oct. 5, 2020).
41 See, e.g., General Sessions Judges, KNOX COUNTY COURTS,
https://www.knoxcounty.org/gsjudges/index.php (last visited Oct.
5, 2020) (In Knox County, the courts are divided in the following
subject matters: misdemeanor cases, DUI cases, felony cases, traffic
and bonded-arraignment cases, and civil cases).
42 Peter G. McCabe, A Guide to the Federal Magistrate Judge System,
FED. BAR ASS’N 3 (Aug. 2014) (updated Oct. 2016), available at
https://www.fedbar.org/wp-content/uploads/2019/10/FBAWhite-Paper-2016-pdf-2.pdf.
43 Act of March 2, 1793, ch. 22, § 4, 1 Stat. 334.
44 Act of May 28, 1896, ch. 252, §§ 19, 21, 29 Stat.184; McCabe, supra
note 42.
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former justices of the peace, these commissioners could also try
“petty offenses.”45 This piecemeal tinkering resulted in a “great
deal of confusion . . . about the procedures and purpose” of the
preliminary hearings presided over by the commissioners46
similar to the byzantine morass that faced general sessions
courts in Tennessee prior to the 1959 general act. However,
unlike general sessions courts, the U.S. Magistrate Judge system
was reformed in 1979 with the explicit goal “to cull from the
ever-growing workload of the U.S. district courts matters that
are more desirably performed by a lower tier of judicial
officers."47 This reform appears to have been successful in this
goal. In 2018, U.S. Magistrate Judges tried 116,086
misdemeanors and petty offenses and handled 426,865
preliminary proceedings in felony cases.48 They disposed of
117,540 non-dispositive motions and issued 3,889 dispositive
rulings in felony cases.49 It is not difficult to imagine the backlog
that would result in the U.S. District Courts if the magistrate
judges did not dispose of these matters.
Despite the many similarities between the U.S.
Magistrate Judges and the general sessions courts, no analogy
is perfect. There are fundamental differences between these two
fourth-tier courts. The U.S. Magistrate judges are under the
direct supervision of the U.S. District Judges and these judges
also control the level of discretion the magistrate judge
exercises.50 Magistrate Judges make recommendations in the
McCabe, supra note 42 at 4.
Andrew Chesley, The Scope of United States Magistrate Judge
Authority After Stern v. Marshall, 116 COLUM. L. REV. 757, 761 (2016)
(quoting Federal Magistrates Act: Hearing on S. 3475 before the
Subcomm. on Improvements in Judicial Machinery of the S. Comm.
of the Judiciary, 89th Cong. 2 (1967)).
47 ADMIN. OFF. U.S. CT., A Guide to the Legislative History of the Federal
Magistrate Judges System 14 (Sep. 2009), available at
https://www.uscourts.gov/sites/default/files/magistrate_judge_le
gislative_history.pdf (quoting S. Rep. No. 371, 90th Cong., 1st Sess. 911 (1967)).
48 ADMIN. OFF. U.S. CTS., U.S. Magistrate Judges Judicial Business, Table
S-17 (Sept. 30, 2018), available at
https://www.uscourts.gov/statistics/table/s-17/judicialbusiness/2018/09/30.
49 Id.
50 See Legislative History of the Federal Magistrate Judges System, supra
note 47 at 21–22.
45
46
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form of a report.51 That is not the case for general sessions
judges. That is a feature of the general sessions courts that
should be preserved in any reform effort. In essence, by
reforming the general sessions courts as advocated here, the
Tennessee judiciary would gain the benefits of the U.S.
Magistrate Judge system without any of its limitations.

V. PROPOSALS FOR REFORM
Clearly, general sessions courts have outgrown their
humble beginnings. In many ways, these courts are best suited
to hear misdemeanors and evidentiary hearings in felony
matters. Due to the short timeframes involved in general
sessions criminal litigation, cases can be adjudicated more
quickly in general sessions courts, thus achieving procedural
justice not just for criminal defendants, but also for victims of
crime. This speed is a benefit to both the criminal justice system
and a society that “cares about delay because of the effect of a
backlog in public perception.”52 In order for general sessions
courts to achieve their full potential as full-fledged courts, and
afford the Tennessee justice system the full benefit of these
valuable tribunals, some minor statutory and procedural
changes are needed.

51
52

Id. at 19.
See Eisenberg & Clermont, infra note 56 at 177.
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a. MAKE GENERAL SESSIONS COURTS THE COURTS OF
RECORD FOR MISDEMEANOR TRIALS AND EVIDENTIARY
HEARINGS
General sessions courts make countless decisions that
are critical to the rights of victims and criminal defendants, yet
these decisions are not preserved for review.53 These courts
make bail decisions, hold probation revocation hearings, and
are more than capable of hearing pretrial motions to suppress
illegally obtained evidence.54 Unfortunately, only specifically
enumerated rules of the Tennessee Rules of Criminal Procedure
are applicable to the general sessions courts.55 That means that
the rules governing discovery56 and pretrial motions57 are not
applicable to the general sessions courts. If they were, then
these hearings would be required to be preserved verbatim.58
Thus, the only hearing in general sessions court that must be
recorded under current rules are those involving guilty pleas59
and preliminary hearings.60 Perplexingly, there does not appear
to be a requirement that misdemeanor bench trials heard in
general sessions courts in accordance with Tenn. Code Ann. §
40-1-109 be recorded.
In order to transform general sessions courts into courts
of record, Rule 16 and 12(b) of the Tennessee Rules of Criminal
Procedure should be made applicable to the general sessions
courts.61 Additionally, Tenn. Code Ann. § 40-1-109 should be
amended to require a verbatim record by electronic recording
or its equivalent. In fact, this change would more accurately
reflect the present status of recording in the state’s general
sessions courts. An informal survey of a half dozen criminal law
practitioners from across the state revealed that most general
sessions courts already record these types of proceedings.62
Cf. Tenn. R. App. P. 13.
Tenn. Code Ann. § 40-1-109 (2020).
55 Tenn. R. Crim. P. 1.
56 Tenn. R. Crim. P. 16.
57 Tenn. R. Crim. P. 12(b).
58 See generally Tenn. Op. Att'y Gen. No. 98-048 (Feb. 23, 1998).
59 State v. Mackey, 553 S.W.2d 337, 341 (Tenn. 1977).
60 See Little, supra note 23.
61 Rule 16 relates to discovery and inspection and Rule 12(b) governs
the timing of pretrial motions.
62 Informal interviews by Willie Santana with anonymous criminal
law practitioners in Tennessee (2019–20).
53
54
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Making Rule 16 applicable to general sessions courts
would aid in judicial economy by alerting the state and criminal
defendants to potential issues much earlier in the process and
would better achieve the result the legislature intended when it
formalized the preliminary hearing in the 1970s.63 This general
sessions discovery disclosure should not, and would not,
preclude the state from investigating further in more serious
cases, it would merely require the state to turn over what it has
in its possession at the time of the general sessions proceeding.
This change should also have the added benefit of improving
police work in the state by encouraging law enforcement to be
more judicious in making charging decisions, because the basis
of their arrests would be more stringently tested earlier in the
process.64 The exclusionary rule creates a similar positive effect
on policing.65 Finally, disclosure of discovery at this stage
would improve the quality of both preliminary hearings and
misdemeanor bench trials fulfilling the Crawford requirement of
meaningful cross-examinations66 under oath for the
preservation of testimony.67
For very similar reasons, making Rule 12(b) applicable
in the general sessions court would encourage defendants to
address evidentiary issues much earlier in the process than it is
See Tenn. Pub. Act of 1974, ch. 701; Tenn. Pub. Act of 1971, ch. 245;
Purpose and history of the preliminary hearing, 9 TENN. CRIM. PRAC. & P.
§ 7:17 (noting the “obvious intention of the 1971 and 1974 statutes
was to mandate a preliminary hearing because of its potential for
discovery by defense counsel”). But see State v. Willoughby, 594
S.W.2d 388, 392 (Tenn. 1980) (finding Rule 16 of the Tennessee Rules
of Criminal Procedure inapplicable to preliminary hearings).
64 See William J. Stuntz, The Virtues and Vices of the Exclusionary Rule,
20 HARV. J. L. & PUB. POL'Y 443, 445 (1997) (“if an officer faces serious
loss whenever he makes a bad arrest, he will make fewer bad
arrests”).
65 Id.
66 See Crawford v. Washington, 541 U.S. 36 (2004) (holding that
hearsay statements deemed testimonial may only be admitted at trial
if the declarant is unavailable and the defendant has had a
meaningful prior opportunity to cross-examine the declarant).
67 Improving the quality of preliminary hearings this way would not
just be a benefit to defendants, but also to prosecutions. The
exchange of discovery prior to a preliminary hearing all but
eliminates the possible objections to the use of this prior testimony in
a jury trial when a state witness becomes unavailable after the
preliminary hearing.
63
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practicable under the status quo. With lawyers sitting on the
bench in all, if not most, of the general sessions courts in the
state, there is no longer a necessity to establish a de novo record
in criminal or circuit court that could yield a better result. What
benefit is it to the judicial system, victims, and defendants for a
case to be bound over to the grand jury for indictment if it has
serious, dispositive evidentiary problems? With adequate
discovery and proper preservation, evidentiary issues can be
litigated earlier in the process. Finally, through the addition of
appellate review, the quality of decisions by the general
sessions bench would be more uniform and within the bounds
of the law.68

b. MAKE MISDEMEANOR BENCH TRIALS APPEALABLE AS OF
RIGHT TO THE COURT OF CRIMINAL APPEALS
Currently, all appeals from general sessions courts are
de novo proceedings in circuit or criminal court.69 That made
sense prior to economical digital recording technology and
before the requirement that licensed lawyers assumed the
bench. However, should general sessions courts more
uniformly keep records of trials and other proceedings, it
becomes possible for direct appeals to the court of criminal
appeals from those matters. In that situation, a de novo appeal to
criminal or circuit court makes no sense and wastes scarce
judicial resources. There is no benefit to the criminal justice
system in holding a duplicate, expensive70 proceeding in circuit
court.71

See Haire, supra note 11.
Tenn. Code Ann.§ 27-5-108(c) (2020).
70 See Theodore Eisenberg & Kevin M. Clermont, Trial by Jury or
Judge: Which is Speedier?, 79 JUDICATURE 176 (1996), available at
https://scholarship.law.cornell.edu/facpub/228 (last visited Oct. 5,
2020). Although the analysis here is geared specifically to federal
civil trials, the basic rationale that jury trials take longer, and are
more expensive, is not confined to the civil context.
71 Of course, a defendant may want a jury trial for a myriad of
reasons, that option is not foreclosed. However, even in the current
state of the law, defendants are required to waive their rights to a
jury trial and grand jury presentment and obtain consent from the
state prior to having a misdemeanor bench trial. See Tenn. Code
Ann. § 40-1-109 (2020).
68
69
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In conjunction with the other reforms proposed,
convictions from misdemeanor bench trials should be
appealable as of right in the court of criminal appeals.72 This
change would encourage defendants to try more cases in
general sessions court and shorten the time from arrest to
disposition, relieving criminal courts of a significant proportion
of misdemeanor cases.73 History supports this function for
fourth-tier courts like the general sessions court.74 Even prior to
the twentieth century, this practice “resulted in a more effective
disposition of small claims”75 and was viewed as “cheaper and
more convenient”76 than jury trials. The practice waxed and
waned in American criminal practice but made a significant
comeback in the twentieth century perhaps due to its benefits
to judicial economy and growing criminal dockets.77 Of course,
a defendant would still have a right to a jury trial if she chose to
have one. The federal and state constitutions guarantee a jury
trial for a person accused of committing a crime.78 For reasons
of expediency, convenience, or strategy such a person may
choose to have a bench trial on a misdemeanor. That is the status
quo in the State of Tennessee. The change proposed here is
intended to improve the quality of litigation in general sessions
courts and the quality of the courts themselves. By eliminating
the de novo appeal, the corrective policing functions of appellate
review will affect the general sessions courts in the same way it
affects other courts. It is important to note here that this change
should not result in an avalanche of appeals to the Court of
In order to comply with the rules of appellate procedure, the
defendant can cause a transcript to be created from the electronic
recording. Cf. Beasley v. State, 539 S.W.2d 820 (Tenn. Crim. App.
1976) (finding no authority for indigents being furnished a transcript
of a preliminary hearing).
73 In 2019, a total of 10,658 misdemeanor cases and 2,844 DUI cases,
most of which are also misdemeanors, were filed in the circuit and
criminal courts of Tennessee. See Juan Napoles, TENN. COMPTROLLER
OF THE TREASURY, FY 2018-19 Tennessee Judicial Weighted Caseload
Study Update 5 (April 2020), available at
http://www.tncourts.gov/sites/default/files/docs/weighted_casel
oad_3.26.pdf.
74 See generally Susan C. Towne, The Historical Origins of Bench Trial for
Serious Crime, 26 AM. J. LEG. HIST. 123 (1982).
75 Id. at 127.
76 Id. at 146.
77 Id. at 124.
78 U.S. CONST. amend. VI; TENN. CONST. art. I, § 6.
72
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Criminal Appeals. What is more likely to happen is that some
cases that would have been appealed after a jury trial will be
appealed after a bench trial in a general sessions court instead.
Over time, because the courts will be held more accountable,
there should be a reduction in appeals. Very few litigants afford
themselves of the current appeals process, thus a new appeals
process is not likely to change that dramatically.79 Ultimately,
the changes advocated here are not completely novel.
Tennessee already has a fourth-tier court that operates in a
similar fashion: juvenile courts when terminating parental
rights. Appeals from juvenile court decisions on termination of
parental rights are appealable to the court of appeals and not
the circuit court.80

c. MAKE APPEALS FROM RULINGS ON MOTIONS TO
SUPPRESS APPEALABLE BY PERMISSION TO THE COURT OF
CRIMINAL APPEALS
Time does not cure defective prosecutions from the
taint of constitutional violations. Criminal prosecutions born
with defects related to warrantless searches, that rely on
admissions obtained in violation of a person’s right against selfincrimination, or that suffer fatal flaws associated with shoddy
police work will suffer from those flaws from cradle to grave.
There is nothing gained by anyone involved in allowing
prosecutions with such fatal flaws to continue past the general
sessions court level. In fact, the opposite is true. The effects are
deleterious all around. Allowing flawed prosecutions to
continue is harmful to victims, most of whom have little
experience with the criminal justice system, in that it gives them
hope for a resolution that will never come. It is harmful to
criminal defendants who will be subject to pretrial incarceration
See TENN. ADMIN. OFF. CT. ANN. REP. supra note 15. The 184
appeals listed there are not segregated between juvenile, civil, or
criminal. It is very unlikely all 184 were appeals from misdemeanor
bench trials.
80 Tennessee Code Annotated § 36-1-113 governs termination of
parental rights proceedings and discusses appellate rights;
Tennessee Code Annotated § 36-1-124 expedites review by appellate
court; Tennessee Rule of Appellate Procedure Rule 8 discusses
appellate rights and procedure in termination of parental rights
cases specifically.
79
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or to release conditions based on a prosecution that will never
lead to a conviction. Finally, allowing a defective prosecution to
continue wastes the resources of the district attorney general,
the courts, and law enforcement.
As noted above in section (a), making Rule 12(b)
applicable in the general sessions court would seize on the
tremendous opportunities presented by the modern general
sessions court. Better utilizing general sessions courts with
respect to early and prompt evidentiary rulings will be a boon
to the speedy resolution of criminal cases in the state. General
sessions courts have the expertise to hear and rule on search
and seizure issues, among other evidentiary issues. General
sessions courts are already competent to sign search warrants,81
make probable cause determinations,82 and try misdemeanors
upon a written waiver and with the consent of the state.83
The question is not if these evidence issues will be
litigated, but rather, when. In general, evidentiary issues skew
“criminal trials and criminal appeals into a path separate from
the question whether the defendant did the crime” but, like
constitutional violations, such diversions are not averted by the
passage of time.84 It is better to cross that path sooner rather
than later in the litigation process, when possible. Such prompt
resolution of potentially fatal prosecution issues can “result in
a net reduction in the duration and expense of the litigation.”85
That is not to say that all evidentiary issues are created
equal and that all can or should be litigated without the proper
context of a trial on the merits. In fact, such interlocutory review
is “generally ‘disfavored,’ especially in criminal cases.”86 The
Tennessee Court of Criminal Appeals has the institutional
expertise and competence to determine whether interlocutory
review of an evidentiary ruling made by the general sessions
court is appropriate. “Interlocutory appeals are appropriate
where there is a need to prevent needless, expensive, and
protracted litigation and a need to develop a uniform body of
See Tenn. R. Crim P. 41(a) (empowering “magistrate[s] with
jurisdiction in the county where the property is sought” to issue
search warrants), and Tenn. Code Ann. § 40-1-106 (defining
magistrates to include general sessions judges).
82 See Jurisdiction of criminal cases, 9 TENN. CRIM. PRAC. & P. § 7:1.
83 Tenn. Code Ann. § 40-1-109 (2020).
84 See Stuntz, supra note 64.
85 State v. McKim, 215 S.W.3d 781, 790 (Tenn. 2007).
86 Id. (quoting Reid v. State, 197 S.W.3d 694, 699 (Tenn. 2006)).
81
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law.”87 Thus, if general sessions courts are empowered to make
evidentiary rulings under Rule 12(b), these rulings should be
appealable by permission, pursuant to Rules 9 and 10 of the
Tennessee Rules of Appellate Procedure. If the State prevails on
these appeals, the trial on the merits can continue without
further diversions. If the defendant prevails, the prosecution
will fail closer in time to the arrest, minimizing deprivations of
liberty incident to an arrest as well as the stigma, stress, and
other collateral consequences that follow. The result is a net
benefit to the criminal justice system by avoiding “needless,
expensive, and protracted litigation” that benefits no one and
hurts everyone involved.88

VI. CONCLUSION
Although, in current form, general sessions courts have
failed to live up to their potential, these courts are critically
important to the administration of justice in Tennessee. The
remedy for the aforementioned failings is simple and tested:
appellate review. A lack of appellate review has shielded these
courts from oversight and created the current situation in which
each court is an island unto its own. Injecting appellate review
into the general sessions court is necessary for these courts to
rise properly to the challenges that currently face our criminal
justice system. It would also be the natural progression of these
tribunals paralleling the change that has already happened at
the federal level. The changes advocated above are intended to
improve the quality of these courts and empower Tennessee’s
general sessions courts to contribute more to the fair, prompt,
and effective adjudication of criminal cases. Full-fledged courts
of record can stand the scrutiny of appeal. General sessions
courts should be kicked out of their metaphorical nest, and
made to fly like songbirds, subject to hawkish appellate review
probing for weaknesses that ultimately improve the quality of
Tennessee jurisprudence.

87
88

State v. Scarborough, 201 S.W.3d 607, 612 n.2 (Tenn. 2006).
Id.
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APPENDIX A:
HAMBLEN COUNTY GENERAL SESSIONS COURT
“PRESUMPTIVE SENTENCES” SEPT. 2014
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APPENDIX B:
GREENE COUNTY GENERAL SESSIONS COURT’S
“GUIDELINES.” NOV. 2007
___________________________________________________
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